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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT : 


No. 21,310 


v. 


SAMUEL E. ARGENT, 


Appeal from the 
District of Columbia Court of Appeals 


BRIEF FOR APPELLANT 


STATEMENT OF THECASE ~ ! 


This is an appeal from a judgment of the Domestic Relations Branch of the Dis- 
trict of Columbia Court of General Sessions, which granted appellant — plaintiff below — 
an absolute divorce, but which ruled that the Court had no jurisdiction to adjudicate 
rights of the parties to property located in the State of Maryland. The appellant is a 
resident of the State of Maryland and owns, as tenant by the entireties along with ap- 
pellee, So tS St ernment rates 


of Columbia and has been separated from the appellant since 1961. Since the time of 
the separation, the appellant continued to live in the Maryland home and made all pay- 
ments on the mortgages on said home, as well as the payments for improvements there- 
on. In addition to seeking a divorce, appellant sought for an adjudication of the prop- 
erty rights and the trial court took under advisement the question of whether the court 
had jurisdiction to make such an adjudication and, thereafter, in its ruling, held that the 
court was without such jurisdiction. 


SUMMARY OF ARGUMENT 


Appellant submits that where the court has jurisdiction over the parties in a 
divorce case and, thereafter, actually grants a divorce, such court has jurisdiction to 
make an adjudication of all of the property rights of said parties, wherever said prop- 
erty may be located, either in the District of Columbia or elsewhere. Although the 
court has no authority directly to convey title to property located outside the juris- 


diction of the District of Columbia, it may, nonetheless, make an adjudication of the 
rights of the parties and, thereafter, compel the parties to make the necessary convey- 
ances of such property. Such order, if disobeyed by one of the parties, may be en- 
forced by the power of the court under contempt proceedings. 


ARGUMENT 


Appellant submits that the weight of authority throughout the United States 
with regard to the jurisdiction of any court in a divorce case to compel a transfer of 
property located in other states is as follows: The court may not in its decree actually 
pass title to such property, and if it did, such a decree would be invalid. On the other 
hand, the court does have the right, authority and jurisdiction to issue a decree order- 
ing one party to execute-a deed to the other party, and upon refusal to do so by the 
first party, the court may enforce such decree by contempt proceedures. 


Appellant refers this Honorable Court to 17A Am. Jur., 8943, where is set forth 
the proposition that a court may accomplish transfer of property in another jurisdiction, 
although the court cannot directly effect a transfer of title. At page 117, the annotation 
reads: 


“A court in one state, however, by a decree in personam, which is 
supported by good and sufficient service of process or appearance, 
may indirectly affect interests in land in another state by ordering 
a conveyance and enforcing the order in personam; such orders do 
not operate directly on the title to the land, but only through the 
act of the party of whom the court has jurisdiction, and are enforce- 
able by methods effective against the person, such as proceedings 
for contempt, etc.” 

The United States Supreme Court has specifically ruled in Corbett v. Nutt, 10 
Wallace 464, at page 475, that “a court of equity acting upon the person of a defend- 
ant may control the disposition of real property belonging to him situated in another 
jurisdiction and even in a foreign country. It may decree a conveyance and enforce its 
execution by process against the defendant, but neither its decree nor any conveyance 
under it, except by the party in whom title is vested, is of any efficacy beyond the juris- 
diction of the court.” [Emphasis added] 


In the case of Hoppe v. Hoppe, 312 P.2d 215, the Kansas Supreme Court dealt 
with the question of the jurisdiction of the court to compel the defendant im a divorce 


case to convey property located in Pennsylvania. The court, at page 220, stated: 


“We are of the opinion that . . . the trial court would have had the 
authority to compel the plaintiff to convey her interest . . .in the 
Teal estate: in pean n to the defendant because at the time of the 

d 


trial the court had jurisdiction over the parties. It could have. en- - 
forced that judgment by proceedings in contempt. However, if 
plaintiff had failed to execute the deed in compliance with the 
order of the court, the judgment would have been inoperative as 
to conveying title to the property in Pennsylvania.” 

In Tischhauser v. Tischhauser, 298 P.2d 551, the California courts dealt with 
property in Oregon. The appellant in that divorce proceeding contended that the Cali- 
fornia court had no jurisdiction over property outside of the state, but the court held 
that where there is personal jurisdiction over both parties, the court may. compel con- 
veyances. The court stated: Se 
“In such situation, the court can require the parties to execute the 
Conve yance/cf reek oxsiowableipropesty i alocaee Sts 
sure a complete determination of the controversy . . . sucha 
decree does not operate directly upon the property nor affect 
the title. The decree is made effectual through the coercion of 
the parties by directing some action on their part.” 


The United States Supreme Court ruled to the same effect in the case of Fall v. 
Eastin, 215 U.S. 1, 30 S. Ct. 3. In that case, the Supreme Court (30 S. Ct. at page 5) 
quoted from the holding of the Supreme Court of Nebraska as follows: 


“We think there can be no doubt, where a court of chancery has, by 
its decree, ordered and directed persons properly within its jurisdic- 
tion to do or refrain from doing a certain act, it may compel obedi- 
ence to this decree by appropriate proceedings, and that any action 
taken by reason of such compulsion is valid and effectual wherever 
it may be assailed. In the instant case, if Fall had obeyed the order 
of the Washington court, and made a deed of conveyance to his 
wife of the Nebraska land, even under the threat of contempt pro- 
ceedings, or after duress by imprisonment, the title thereby con- 
veyed to Mrs. Fall would have been of equal weight and dignity 
with that which he himself possessed at the time of the execution 
of the deed.” 


Thereafter, the Supreme Court (30 S. Ct. at page 6) held as follows: 


“The territorial limitation of the jurisdiction of courts of a state 
over property in another state has a limited exception in the 
jurisdiction in a court of equity, but it is an exception well de- 
fined. A court of equity, having authority to act upon the per- 
son, may indirectly act upon real estate in another state, through 
the instrumentality of this authority over the person. Whatever 
it may do through the party, it may do to give effect to its de- 
cree respecting property, whether it goes to the entire disposi- 

tion of it or only to affect it with liens or burdens.” 


In Bates v. Bodie, 245 U. S. 520, 38 S. Ct. 182, involving an Arkansas divorce 
where property was located in Nebraska, the Arkansas court made no disposition of the 
Nebraska property and the party then went into the Nebraska court seeking such a dis- 
position, but it'was held that the matter was res judicata. The party contended that it 
was not res judicata since the Arkansas court had had no jurisdiction over the land lo- 
cated in Nebraska. The United States Supreme Court stated, 38 S. Ct. at page 184: 


“Counsel makes too much of this point. It may be that the 
Arkansas court had no jurisdiction of the Nebraska lands so 
as to'deal with them specifically, but it had jurisdiction over 
plaintiff i in error to require him to perform any order it might 
make.” 


In the case of Phillips v. Phillips, 272 S.W. 2d 433, the Arkansas Supreme Court 
dealt with an action that had been filed in the lower Arkansas courts to set aside a deed 
which had been executed by a defendant husband to Arkansas property pursuant to a 
decree in the Kansas courts. The matter arose by the institution in Kansas of a divorce 
action in which the Kansas court had jurisdiction over both parties. The husband was 
ordered by that court to transfer title to Arkansas property to his wife. When he re- 
fused to do so, he was adjudicated in contempt, and after serving four hours in jail, he 
capitulated and executed such a deed. Thereafter, he filed his action in the Arkansas 
courts to vacate the deed and so much of the Kansas decree as compelled the convey- 
ance, but it was held in the Arkansas Supreme Court that the action of the Kansas 
courts was a proper exercise of jurisdiction over the parties and that the deed executed 
pursuant to such decree and the contempt proceedings was valid. 


Appellant also refers this Honorable Court to Schouler on Divorce, pages 662-3, 
where it is stated that while a court of one state may not directly dispose of property in 
another state, it may do so indirectly by ordering the parties to act. Schouler states, at 
page 663: 

“Obedience to the decree may be enforced only by such means as 
os pxeetpece the parties, such as punishment for contempt 
an e. 


Also, in Nelson on Divorce, Volume 2, 1961 edition, $14.124 (page 167), it is 
stated that a divorce decrée cannot directly change title, “but a divorce decree may in- 
directly affect interests in land in another state, as by requiring the execution of a con- 
veyance to land situated in another state.” | 


Appellant thus submits that the authorities clearly hold that a court has juris- 
diction to decide and adjudicate property rights where it has jurisdiction over the par- 
ties involved, even though the property may be located outside. the court’s jurisdiction. 


In addition to the contention of appellant that the decision in the instant case 
is inconsistent with the foregoing rulings of the United States Supreme Court and highest 
courts of other states, appellant also submits that the holding in this case is inconsistent 
with another ruling of the District of Columbia Court of Appeals. Appellant refers to 
the case of Phelps v. Williams, 192 A.2d 805. That case presents the converse situation 
to the instant case; that is to say, in the Phelps case there was involved the situation of 
an Ohio court passing a decree in a divorce action whereby a defendant was ordered to 
convey property located in the District of Columbia. This is the exact reverse of the 


situation in the instant case. In the Phelps case the District of Columbia Court of Ap- 
peals held that the Ohio court, having the parties before it, had jurisdiction to order a 
transfer of District of Columbia property, and further ruled that the courts of the Dis- 
trict of Columbia were compelled to enforce such decree. Appellant respectfully sub- 
mits that not only is it inconsistent, but, also, it is a completely unexplainable rule of 
law that a foreign court in a divorce action should be able to compel a transfer of prop- 
erty located in the District of Columbia, but that a District of Columbia court should 
not be able to compel a transfer of property in a foreign state. 


Finally, appellant refers this Honorable Court to the specific language of the 
provisions of the District of Columbia Code applicable to the jurisdiction of the Domes- 
tic Relations Branch of the D. C. Court of General Sessions. Title 11, $1141, of the 
D.C. Code specifically bestows upon said court jurisdiction of “(1) actions for divorce 

- -” and “(9) determinations and adjudications of property rights, both real and per- 
sonal, in any action hereinabove referred to in this Section. . . .”§1161 of the same 
Title grants to the Domestic Relations Branch “all of the legal and equitable powers 
necessary to effectuate the purposes of this chapter . . - including but not limited to, 
the power to: (1) issue restraining orders and injunctions . . . and all other writs, or- 
ders, and decrees; and (2) enforce and execute its judgments, orders and decrees.” 


This language of the statute is broad and encompassing and clearly intends to 
vest the Domestic Relations Court with the necessary tools to determine and settle all 
issues and claims arising out of the marital relationship. The court is specifically en- 
dowed with the power to make determinations as to the rights in property and to issue 
orders concerning its determination as to property rights and to take all necessary steps 
to enforce such judgments or orders. 


Appellant respectfully urges upon the court, that in addition to the authorities 
cited herein, it is to the best interests of the administration of justice that a trial court 
having before it an action for divorce— and granting such divorce — exercise its lawful 
jurisdiction to make a final adjudication of the property rights of the parties. By doing 
so the court eliminates the necessity that the parties come before another court with 
the same evidence presented before the divorce court and seek from the other court an 
adjudication of such rights. Although in this case the only other property is located in 
the State of Maryland, it is perfectly conceivable in our prezent-day society that a mar- 
ried couple might have property rights in a number of various jurisdictions. Certainly, 
it would be preferable in the event of a divorce to have all the property rights decided 
at the same time by the court granting the divorce, rather than compelling the parties 
to go from one jurisdiction to another. 


The District of Columbia Court of Appeals has itself recognized the equities of 
this proposition, as can be seen from its quotation of the following ——- in the case 
of Posnick v. Posnick, 160 A.2d 804, 807: 


“The existence of a readily available method of settling disputes over 
property completely and finally in the same court which deals with 
the marital relations of the parties may be a substantial aid to the 
efficient administration of justice.” 

| 

| 


° CONCLUSION 


In short, appellant respectfully submits that there are no rulings in this jurisdic 
tion to support the holding of the trial court herein that it did not have jurisdiction to 
adjudicate the Maryland property; and appellant further submits that the weight of author- 
ity, including holdings of the United States Supreme Court, does support such jurisdiction. 


Appellant therefore prays that this Honorable Court reverse the holding of the 
lower court to the effect that it had no jurisdiction to adjudicate the rights of the par- 
ties to property located in Maryland, and remand said action Bo thaesiraai comes 0 such 


an adjudication of property rights. 
| 
ALBERT BRICK 
1010 Vermont Avenue, N. W 
Washington, D.C. 20005 


Attorneys for Appellant 
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A divorce court in the District of Columbia has no 
authority “to award the hushand’s property to the wife 
in Jicu of, or in addition to, the sum of money allowed for 
her support.”* However, the Act of August 7, 1935, mak- 
ing a general revision of the divorce law of the District 
of Columbia, contained the following provision: 


Upon the entry of a final decree of annulment 
or divorce a vineulo, in the absence of a valid 
antenuptial or postnuptial agreement in relation 
thereto, all property rights of the parties in joint 
tenancy or tenancy by the entirety shall stand 
dissolved and the court, in the same proceeding 
in which such decree is entered, shall have power 
and jurisdiction to award such property to the 
one lawfully entitled thereto or to apportion the 
same in such manner as shall seem equitable, 
just, and reasonable. Code 1961, § 16-409 


The above section contains two provisions. “The first, 
and basic, provision is that upon entry of a final decree 
of divorce, all property rights of the parties in joint 
tenancy or tenancy by the entirety shall stand dissolved. 
That is substantive law respecting property. The second 
provision is that the court may in that situation, and in 
the same proceeding, award or apportion the property left 
without defined ownership by the first part of the 
statute.”* This court has held that the statute allows the 
trial court a broad discretion in the award or apportion- 
ment of the jointly held property.’ 

It is abundantly clear that if the real roperty here 
under consideration had been District of Columbia realty, 
the trial court was authorized to award it to the party 
lawfully entitled thereto or to apportion it between the 
parties in such manner as was found to be equitable, just 
and reasonable. But the property was located in Mary- 
land, and the question is whether the court had jJurisdic- 
tion to award or apportion Maryland real estate. We 


‘Wheeler v. Wheeler, 88 US.App.D.C, 193, 195, 188 F.2d 31, 33 (1951). 
See also Keleher v. Keleher, 89 U.S-App.D.C. 266, 192 F-2a 601 (1951), cert. 
denied, 343 U. 8. 943 (1952). 

(sean i966), with some variation in language now appears in § 16-910 
Vy ~ 

6 v. Schott, 80 U.S.App.D.C. 292, 295, 152 F.2d 672, 675 (1945). 

+ Pearsall v. Pearsall, D.C.App., 197 A-2d 269 (1964) ; Lundregan v. Lundre- 
gon, D.C.Mun.App., 176 A.2d 790 (1962). 
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g the title to Maryland 

to “award the property” 

ed to the property direct- 
amely, District of Columbia 


e 
There, at page 806, we said: 
Thus, although the Ohio court could not by its 
decree directly act upon the title to the District 
of Columbia real estate, it could and did impose 
a ree obligation upon appellee to convey 
such real estate to appellant as and for her 
alimony. 


4 


We were careful to point out in Phelps that by statute 
the Ohio court was authorized to award real estate as 
and for alimony. As we have noted before, the courts of 
this jurisdiction have no such general power. That is the 
controlling difference here. 

When the divorce decree was entered here, the parties 
no longer held the Maryland real estate as tenants by 
the entirety but instead as tenants in common. This 
resulted not by force of the District of Columbia law or 
decree,” but by force of Marvland law which, giving full 
faith and credit to the District of Columbia divorce, holds 
that when parties are validly divorced, real property for- 
merly held by them as tenants by the entirety is held by 
them as tenants in common. Millar v. Millar, 200 Md. 14, 
87 A.2d 838 (1952). 

Our conclusion is that (1) Code Section 16-910 (Supp. 
V, 1966) did not affect title to the Maryland real estate; 
(2) that by force of Maryland law the parties when validly 
divorced in the District of Columbia held the Maryland 
real estate as tenants in common; and (3) that the trial 
. court had no authority to compel the husband to convey 

his share of the Maryland property to the wife. Accord- 
ingly, the trial court properly ruled it had no jurisdiction 
over the Maryland real estate. 


Affirmed. 


10**No judgmen except a judgment or decree of a Maryland 
court, scnoniten can SMa. tee 66 koe aan Teen cf 
Maryland land.’’ Epstein v, Epstein, 193 Md. 164, 66 A.2a 381, (1949). 

33 It may be noted that the courts of Maryland in divoree actions have no 
power to adjust ights in real property. Smith v. Smith, 227 Md. 355, 
176 A.2d 862 ( 5 Vv. Bailey, 218 Md. 527, 147 A2a 747 (1959) ; 
Lopes v. Lopes, 206 Md. 509, 112 A.2d 466 (1955). 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The parties were married in the District of Columbia in 1942, 
and thereafter, lived in the State of Maryland. In 1951 they purchased 
a home located in Montgomery County, Maryland, to which title was 
taken as tenants by the entireties. Appellee is now a resident of the 
District of Columbia, and appellant continues to reside in said dwell- 
ing house. | 


Appellee had furnished $1,400.00 toward the down payment of the 
said Maryland house, and appellant had supplied $600.00. Appellee is a 
one hundred (100%) per cent disabled American Veteran, and supplied 
his total tax free disability check as well as his part-time employment 
earnings to the joint family funds until the separation in April, 1961. At 
the time of trial appellee husband was unemployed and appellant wife 
was employed earning $508.00 monthly. Over the period of years pre- 
ceding the separation the joint contributions to the family funds by both 
parties were substantially the same. 


The trial court awarded appellant an absolute divorce on the ground 
of voluntary separation; and denied appellant's prayer for an adjudication 
of property rights, making no finding that either party would be entitled 
to anything more than an equal share in the Maryland real estate. 


SUMMARY OF ARGUMENT 


The law of the place where real property is situated exclusively 


governs with respect to its acquisition, disposition and devolution. 


ARGUMENT 


The ultimate issue to be decided is not whether the District of Co- 
lumbia Court of General Sessions may take the action sought by appellant 
under the circumstances of this case, but whether the Maryland courts 
may take such action. 


As pointed out in the last footnote in the decision of the District of 
Columbia Court of Appeals herein, the Maryland courts in divorce actions 
have no power to adjust property rights in real property. The cases cited 
by that Court are reinforced by the following: 


Hall v. Hall, 180 Md. 353, 24 A.2d 415. 

Lickle v. Boone, 187 Md. 579, 51 A.2d 162. 
Brown v. Brown, 199 Md. 585, 87 A.2d 626. — 
Brucker v. Benson, 209 Md. 247, 121 A.2d 230. 
Hoover v. Hoover, 187 Md. 646, 51 A.2d 166. 


It is bedrock law that the law of the place, the lex rei sitae, where 


real or immovable property is situated exclusively governs with respect 
to its acquisition, disposition and devolution. Roach v. Jurchak (1944), 
182 Md. 646, 35 A.2d 817. The American Law Institute's Restatement of 
the Law of Conflict of Laws, 215, et seg., supports this position. 

| 


The mode of transfer of land is controlled by the law of the place 
where it is located. Bish v. Bish, 181 Md. 621, 31 A.2d 348. It is a uni- 
versal principle of the common law that the formalities necessary for 
the transfer of real estate are governed by the lex loci rei sttae, irre- 
spective of the Jex domicilit, and an instrument transferring real estate 
situated in Maryland must be governed, as to its execution, construction, 
and legal sufficiency, exclusively by the laws of Maryland, and not by the 
laws of a sister state wherein the maker may reside at the time of its 
execution. Roach v. Jurchak (1944), supra. Lindsay v. Wilson (1906), 
103 Md. 252, 63 A. 566. 


The Domestic Relations Court was not created as bargain base- 
ment for forum shoppers. The appellant should not be able to gain in the 
Domestic Relations Court that which she could not gain in the Maryland 
courts: an adjudication of property rights in the jointly owned real prop- 
erty. 


CONCLUSION 


The premises considered, the decisions of the trial court and of 
the District of Columbia Court of Appeals should be affirmed. 


Respectfully submitted, 


VAUGHAN & SHAMPAIN 


1010 Vermont Avenue, N. W. 
Washington, D.C. 20005 


Attorneys for Appellee 


